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Supreme Court Reverses D.C. Circuit Decision on MATS Rule
On June 29, 2015, in the consolidated case of Michigan v. EPA, the U.S. Supreme Court held that EPA interpreted
§7412(n)(1)(A) of the Clean Air Act unreasonably when it deemed cost irrelevant to the decision to regulate
hazardous air pollutant (HAP) emissions from power plants. Thus the Court reverses the judgment of the D.C.
Circuit and remands the cases for further proceedings consistent with this opinion. This issue brief summarizes the
decision, written by Justice Scalia which was joined by Chief Justice Roberts and Justices Kennedy, Thomas and
Alito, as well as the dissent written by Justice Kagan joined by Justices Ginsberg, Breyer, and Sotomayor.

Background
On December 21, 2011, EPA released the final utility NESHAP/NSPS, known as the Mercury and Air Toxics
Standards (MATS). In the final rule, EPA reaffirmed the December 2000 finding that regulating power plant
emissions is appropriate and necessary. Consistent with the requirements of section 112, the final rule regulates
coal- and oil-fired EGUs under section 112(d) and reflects the application of the maximum achievable control
technology (MACT).
On April 15, 2014, the D.C. Circuit upheld the existing source rule on all questions presented to the court. On July
15, 2014, twenty-one states, the National Mining Association and the Utility Air Regulatory Group petitioned the
Supreme Court to review the D.C. Circuit’s April decision. On November 25, 2014, the Supreme Court agreed to
hear the MATS case on the question of “whether the EPA unreasonably refused to consider costs in determining
whether it is appropriate to regulate HAPs emitted by electric utilities." The Petitioners argued that EPA’s failure
to consider costs when determining whether the rule was “appropriate” was illegal under the Clean Air Act. They
argued that the “appropriate and necessary” language is not a finding for the listing but rather it is a finding that
“authorizes, limits, or precludes” regulation of EGU emissions. EPA responded that section 112 requires that EPA
treat “costs as relevant only to the formulation of specific emission standards, not to threshold listing decision.”
EPA argued that it is “appropriate” to regulate power plants under §112(n)(1)(A) if hazardous air pollutant (HAP)
emissions pose a public health or environmental hazard and controls are available to reduce such emissions.
Further, EPA explained that the “necessary” prong of §112(n)(1)(A) considers how those dangers will be affected by
the imposition of the Acid Rain and other provisions of the Clean Air Act.

Summary of Decision
In the majority opinion, Justice Scalia, holds that under Chevron v. NRDC, the Courts will accept an agency’s
reasonable “resolution of an ambiguity in a statute that the agency administers.” However, under this deferential
standard, “EPA strayed far beyond those bounds when it read §7412(n)(1) to mean that it could ignore cost when
deciding whether to regulate power plants.” The opinion notes that there are “undoubtedly settings in which the
phrase ‘appropriate and necessary’ does not encompass cost. But this is not one of them.” The opinion explains that
while the term appropriate provides the Agency some flexibility, it is unreasonable for EPA to not consider “an
important aspect of the problem when deciding whether regulation is appropriate.” “One would not say that it is
even rational, never mind ‘appropriate,’ to impose billions of dollars in economic costs in return for a few dollars in
health or environmental benefits.”
The Court explains that Congress required EPA to study the hazards to public health posed by power plants and to
determine whether regulation is appropriate and necessary. But Congress also required EPA to undertake two
additional studies and one of them must consider “the health and environmental effects of such emissions,
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technologies which are available to control such emissions, and the costs of such technologies.” The Court reasons
this reference further indicates the relevance of considering costs.
EPA had argued that other parts of the Clean Air Act expressly mentions costs, but §7412(n)(1)(A) does not, and
therefore, EPA reasoned that the Court should defer to Agency’s discretion. However, the Court holds that “this
observation shows only that §7412(n)(1)(A)’s broad reference to appropriateness encompasses multiple relevant
facts (which include but are not limited to cost); other provisions’ specific references to cost encompass just cost. It
is unreasonable to infer that, by expressly making cost relevant to other decisions, the Act implicitly makes cost
irrelevant to the appropriateness of regulating power plants.”
EPA also had argued that the Agency need not consider cost when first deciding whether to regulate power plants
because it can consider cost later when deciding how much to regulate them. But, the Court finds that the question
before them is the meaning of “appropriate and necessary” that governs the initial decision to regulate and cost is
relevant in that step. Justice Scalia notes that “[b]y EPA’s logic, someone could decide whether it is ‘appropriate’ to
buy a Ferrari without thinking about cost, because he plans to think about cost later when deciding whether to
upgrade the sound system.”
Finally, EPA had argued that the Clean Air Act makes cost irrelevant to the initial decision to regulate sources other
than power plants and that EPA’s reasoning harmonizes the program’s treatment of power plants with its treatment
of other sources. However, the Court finds that this reasoning overlooks Congress’s intent of having separate
provisions for power plants. Rather, the Court holds that Congress wrote the provision, directing EPA to regulate
power plants if “appropriate and necessary.” The opinion explains that “if uncertainty about the need for regulation
were the only reason to treat power plants differently, Congress would have required the Agency to decide only
whether regulation remains ‘necessary,’ not whether regulation is ‘appropriate and necessary.’” And, the Court
holds that Congress intended costs to be considered in the “appropriate” decision.
Of note, the opinion explains that the Act does not necessarily require EPA to “conduct a formal cost-benefit analysis
in which each advantage and disadvantage is assigned a monetary value. It will be up to the Agency to decide (as
always, within the limits of reasonable interpretation) how to account for cost.” However, the Court notes that
EPA’s “Regulatory Impact Analysis” estimated that the regulation would force power plants to bear costs of $9.6
billion per year. The benefits were estimated to be $4 to $6 million per year, but this estimate did not include cobenefits including cutting power plants’ emissions of particulate matter and sulfur dioxide, substances, which the
opinion states “are not covered by the hazardous-air-pollutants program.” Thus, while the “appropriate and
necessary” determination was not based on the costs or benefits, the RIA concluded that the quantifiable benefits
of its regulation were $37 to $90 billion per year. It is likely that opponents of EPA’s final “appropriate and
necessary” determination will argue that EPA cannot consider the co-benefits.

Dissent
Justice Kagan wrote the dissent, which Justices Ginsburg, Breyer, and Sotomayor joined. The dissent notes that
“on the majority’s theory, the rule is invalid because EPA did not explicitly analyze costs at the very first stage of the
regulatory process, when making its ‘appropriate and necessary’ finding. And that is so even though EPA later took
costs into account again and again and . . . so on. The majority thinks entirely immaterial, and so entirely ignores,
all the subsequent times and ways EPA considered costs in deciding what any regulation would look like.” Rather,
the dissent explains that “in less bureaucratic terms, EPA decided that it made sense to kick off the regulatory
process given that power plants’ emissions pose a serious health problem, that solutions to the problem are
available, and that the problem will remain unless action is taken.” The dissent then highlights the ways EPA did
consider costs through the rulemaking process. The dissenting opinion remarks that, “until EPA knows what
standards it will establish, it cannot know what costs they will impose.”
In response to the majority’s Ferrari analogy, the dissent states:
the comparison is witty but wholly inapt. To begin with, emissions limits are not a luxury
good: They are a safety measure, designed to curtail the significant health and
environmental harms caused by power plants spewing hazardous pollutants. And more:
EPA knows from past experience and expertise alike that it will have the opportunity to
purchase that good in a cost-effective way. A better analogy might be to a car owner who
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decides without first checking prices that it is “appropriate and necessary” to replace her
worn-out brake-pads, aware from prior experience that she has ample time to comparison
shop and bring that purchase within her budget. Faced with a serious hazard and an
available remedy, EPA moved forward like that sensible car owner, with a promise that it
would, and well-grounded confidence that it could, take costs into account down the line.

Next Steps
The Supreme Court reversed the judgment of the D.C. Circuit court and remand the case. The D.C. Circuit will now
decide whether to stay the MATS rule while EPA responds to the Court’s decision. The timing for this process is
currently unclear, but given that compliance for most power plants was April 2015, we would expect the companies
that have an extension until April 2016 as well as those incurring costs to comply with MATS will push for the D.C.
Circuit to take the case quickly. MJB&A has also published an Issue Brief on our MATS compliance tracking, which
can be found on our website.1

MJ Bradley & Associates MATS Compliance Extension Status Update
http://www.mjbradley.com/sites/default/files/MATS%20Compliance%20Extension%20Update.pdf
1
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About Us
MJB&A provides strategic consulting services to address energy and environmental issues for the private,
public, and non-profit sectors. MJB&A creates value and addresses risks with a comprehensive approach to
strategy and implementation, ensuring clients have timely access to information and the tools to use it to their
advantage. Our approach fuses private sector strategy with public policy in air quality, energy, climate change,
environmental markets, energy efficiency, renewable energy, transportation, and advanced technologies. Our
international client base includes electric and natural gas utilities, major transportation fleet operators,
investors, clean technology firms, environmental groups and government agencies. Our seasoned team brings
a multi-sector perspective, informed expertise, and creative solutions to each client, capitalizing on extensive
experience in energy markets, environmental policy, law, engineering, economics and business. For more
information we encourage you to visit our website, www.mjbradley.com.
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